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A: Introduction

1.

There are two Codes of Practice to the Mental Capacity Act 2005,
one for the main body of the Act, and one for the Deprivation of
Liberty Safeguards. They are statutory Codes: they have been
approved by Parliament, and the MCA 2005 requires certain people
to have regard to them. Those people include anyone acting in a
professional capacity.  Neither Code of Practice has ever been
updated since they were published, the main Code in 2007, and the
DoLS Code in 2009. They are both out of date in significant ways.
As part of the coming into force of the Mental Capacity
(Amendment) Act 2019, we had anticipated that there would be a
new Code published which would (in one place) update the main
MCA Code and give guidance as to the operation of the Liberty
Protection Safeguards. However, the LPS have been delayed and,
whilst we anticipate that there will be a consultation on the draft
Code in 2022 (hopefully relatively early in 2022), it appears likely that
professionals will be stuck operating two out of date Codes for
some time.

Whilst professionals have to have regard to the Codes, they can —
and should — depart from them where they have been superseded
by case-law which makes clear what the Act itself, the source of the
law," means. We have therefore prepared this entirely unofficial
guide to those parts of the two Codes which are most obviously out
of date. There are many other places (for instance scenarios in the
main Codes) which might jar with practical experience gained since
the MCA 2005 came into force, but we do not cover these here.

! See SBC v PBA and Others [2011] EWHC 2580 (Fam) at paragraph 67, and also
NHS Trust v Y [2018] UKSC 46 at paragraph 97.
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4. References to paragraphs in this section are to paragraphs in the main Code of Practice.

5. Paragraph 2.1. The statutory principles first aim to empower the person to decide the matter for
themselves (not, as currently stated, to protect people who lack capacity).

6. Paragraph 2.3. The discussion of the presumption of capacity needs to be read subject to this
important judicial statement:

The presumption of capacity is important; it ensures proper respect for personal autonomy by
requiring any decision as to a lack of capacity to be based on evidence. Yet the section 1(2)
presumption like any other, has logical limits. When there is good reason for cause for concern,
where there is legitimate doubt as to capacity [to make the relevant decision], the presumption
cannot be used to avoid taking responsibility for assessing and determining capacity. To do that
would be to fail to respect personal autonomy in a different way.?

7. Paragraphs 4.3: the order of “This means that" needs to be reversed as per below.

8. Paragraphs 4.10-4.15 (and cross-references such as 4.46). The Code is wrong when it says that
there is a two-stage test for determining capacity, starting with the question of whether the person
has an impairment or, or disturbance, in the functioning of their mind or brain. The Supreme Court
in A Local Authority v JB confirmed, however, that it is necessary to start with the second stage in
the Code: i.e. whether the person is functionally able to make the decision.®

9. Paragraph 4.19. The Code only refers to the foreseeable consequences that the person must be
able to understand, retain, use and weigh by reference to consequences for the person. The
Supreme Court in A Local Authority v JB confirmed, however, that those reasonably foreseeable
consequences can include not just the consequences for the person but also, where relevant, the
conseqguences for others.*

10. Paragraph 4.23. The Code suggests that the ‘communication’ limb of the capacity test should
only be used for the situation where the person who cannot communicate their decision at all.
This remains its primary purpose, and the communication limb should not be relied upon if the
assessor identifies that the person is unable to understand, retain, use or weigh the relevant
information, as at that point the person has made no decision to communicate. However, research
shows that the courts have broadened the criterion also to include the situation where the person
is unable to express a stable preference:® in such a situation, the assessor does not have access

2 Royal Bank of Scotland Plc v AB [2020] UKEAT 0266_18 2702. The judgment relates to capacity to conduct
proceedings before the Employment Tribunal, but the principles are of broader application.

8 See A Local Authority v JB [2021] UKSC 52 at paragraph 79. See also our capacity guide.

4 See A Local Authority v JB [2021] UKSC 52 at paragraph 73.

® Note, inability to express a stable preference is different to being able to, but unwilling. See our capacity guide.
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http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.gov.uk/government/publications/mental-capacity-act-code-of-practice
https://journals.plos.org/plosone/article?id=10.1371/journal.pone.0246521
https://www.bailii.org/uk/cases/UKEAT/2020/0266_18_2702.html
https://www.bailii.org/uk/cases/UKSC/2021/52.html
https://www.39essex.com/mental-capacity-guidance-note-assessment/
https://www.bailii.org/uk/cases/UKSC/2021/52.html
https://www.39essex.com/mental-capacity-guidance-note-assessment/
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to the person’s real choice.

Paragraphs 4.26-4.27. The discussion of fluctuating capacity conflates temporary incapacity
which can be resolved by taking steps to support the person and genuinely fluctuating capacity.
Our capacity guide addresses how the courts have approached the situation of genuinely
fluctuating capacity.

Paragraphs 5.5-5.7 and 5.13. The discussion of best interests has to be read subject to the
decision of the Supreme Court in Aintree v James [2013] UKSC 67, in particular Lady Hale's
emphasis (at paragraph 45) that the “purpose of the best interests test is to consider matters from
the [person's point of view." See also our best interests guide, which sets out how the courts
approach questions of best interests.

Paragraphs 6.8-6.14. The Code's discussion of the operation of s.5 MCA 2005 in the context of
moves of residence needs to be read subject to (1) subsequent case-law about the limits of s.5in
this context (discussed here); and (2) the operation of the Deprivation of Liberty Safequards where
these apply.

Paragraphs 6.18-6.19. The discussion of when applications are required in the context of medical
treatment is no longer accurate.  The position is now summarised in the Serious Medical
Treatment Guidance issued by the Vice-President of the Court of Protection, on an interim basis
pending the production of a revised Code.

Paragraphs 6.49-6.53. The discussion of deprivation of liberty is now significantly out of date. A
summary of the current position can be found here.

Paragraphs 8.24. The discussion of when applications are required in the context of medical
treatment is no longer accurate.  The position is now summarised in the Serious Medical
Treatment Guidance issued by the Vice-President of the Court of Protection, on an interim basis
pending the production of a revised Code.

Paragraph 8.38. The Code is wrong when it says that personal welfare deputies will only be
appointed in the most difficult cases. The correct position was set out in Re Lawson, Mottram and
Hopton, Re (appointment of personal welfare deputies) [2019] EWCOP 22, namely that (1) each case

falls to be decided on its merits, and by reference to whether an appointment is in the best interests
of P; (2) P's wishes and feelings will form an aspect of that decision (for instance if it is clear that
P would wish a family member to be appointed to be their personal welfare deputy); and (3) the
proper operation of s.4 and s.5 MCA 2005 means that, in practice, personal welfare deputies will
not often be appointed, in particular because the appointment should not be seen, in and of itself,
as less restrictive of P's rights and freedoms.

Chapter 13. The chapter relating to the interface between the MCA 2005 and the MHA 1983 pre-
dates the introduction of the Deprivation of Liberty Safeguards and Schedule 1A to the MCA 2005

For all our mental capacity resources, click here



http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.39essex.com/mental-capacity-guidance-note-assessment/
https://www.39essex.com/mental-capacity-guidance-note-best-interests/
https://www.mentalcapacitylawandpolicy.org.uk/wp-content/uploads/2022/02/Section-5-Article-updated-February-2022.pdf
https://www.bailii.org/ew/cases/EWCOP/2020/2.html
https://www.bailii.org/ew/cases/EWCOP/2020/2.html
https://www.mentalcapacitylawandpolicy.org.uk/deprivation-of-liberty-the-fundamentals/
https://www.bailii.org/ew/cases/EWCOP/2020/2.html
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and is therefore of only limited use. More recent statutory guidance in relation to the interface
can be found in Chapter 13 of both the English Code of Practice to the MHA 1983 and the Welsh
Code of Practice to the MHA 1983. An overview of the interface can be found here.

References to paragraphs in this section are to paragraphs in the DoLS Code of Practice.

Paragraphs 2.1-2.24. The discussion of deprivation of liberty is now significantly out of date. A
summary of the current position can be found here.

Paragraphs 3.2-3.3 (and cross-references). The discussion of authorising deprivation of liberty is
out of date in terms of the identity of supervisory bodies in England in respect of hospital DoLS,
and also does not take account of the situations where authority cannot be provided by DoLS but
needs to be sought from the Court of Protection (as to which, see this guidance here).

Paragraph 4.9. Case-law has made clear that the information that the person must be able to
understand, retain, use and weigh for purposes of the capacity assessment includes the key
elements of the arrangements for them which give rise to a confinement.

Paragraphs 4.40-4.51. The discussion of the interface between the MCA 2005 and the MHA 1983
needs to be read subject to the significant body of case-law decided subsequently. An overview
of the case-law and the interface can be found here.

Paragraph 7.12. The discussion of the selection of the Relevant Person’s Representative needs
to be read subject to the analysis of their role in Re AJ [2015] EWCOP 5.

Paragraph 7.25. The discussion of supporting and monitoring the Relevant Person's
Representative needs to be read subject to Re AJ [2015] EWCOP 5, which clarifies the role of the
supervisory body in terms of ensuring that the RPR is doing their job in terms of enabling the
person to challenge their deprivation of liberty.

Paragraph 10.2. The discussion of applications to the Court of Protection needs to be read subject
to Re RD & Ors (Duties and Powers of Relevant Person's Representatives and Section 39D IMCAS) [2016]
EWCOP 49, which sets out a clear template for (1) identifying whether the person has capacity to
make an application; and (2) what to do if they do not.

. Useful free websites include:

e www.39essex.com/resources-and-training/mental-capacity-law — database of guidance notes
(including as to capacity assessment) case summaries and case comments from the monthly
39 Essex Chambers Mental Capacity Law Report, to which a free subscription can be obtained
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http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.gov.uk/government/publications/code-of-practice-mental-health-act-1983
https://gov.wales/mental-health-act-1983-code-practice
https://gov.wales/mental-health-act-1983-code-practice
https://www.mentalcapacitylawandpolicy.org.uk/shedinar-the-dread-mha-mca-interface/
https://www.cqc.org.uk/files/deprivation-liberty-safeguards-code-practice
https://www.mentalcapacitylawandpolicy.org.uk/deprivation-of-liberty-the-fundamentals/
https://www.39essex.com/judicial-deprivation-liberty-authorisations/
https://www.39essex.com/cop_cases/a-pct-v-ldv-cc-and-b-healthcare-group/
https://www.mentalcapacitylawandpolicy.org.uk/shedinar-the-dread-mha-mca-interface/
https://www.39essex.com/cop_cases/aj-v-a-local-authority/
https://www.39essex.com/cop_cases/aj-v-a-local-authority/
https://www.39essex.com/cop_cases/re-rd-ors-duties-powers-rprs-s-39d-imcas/
http://www.39essex.com/resources-and-training/mental-capacity-law
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by emailing marketing@39essex.com.

e www.mclap.org.uk — website set up by Alex with forums, papers and other resources with a
view to enabling professionals of all hues to ‘do’ the MCA 2005 better.

e www.capacityguide.org.uk — a website which draws upon both this guidance and research
conducted by the Mental Health and Justice project to give further assistance to those thinking
about capacity, especially in more difficult situations.

e www.lpslaw.co.uk — a website set up by Neil which includes videos, papers and other materials
relating both to the Liberty Protection Safeguards and the MCA 2005 more widely;

o www.mentalhealthlawonline.co.uk — extensive site containing legislation, case transcripts and
other useful material relating to both the Mental Capacity Act 2005 and Mental Health Act 1983.
It has transcripts for more Court of Protection cases than any other site (including subscription-
only sites), as well as an extremely useful discussion list.

e www.scie.org.uk/mca-directory/ - the Social Care Institute of Excellence database of materials
relating to the MCA.

For all our mental capacity resources, click here
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